
MINUTES FOR MARCH 14, 2011 

COLUMBUS, KANSAS, CHEROKEE COUNTY 

OFFICE OF THE COUNTY CLERK 

CRYSTAL L. GATEWOOD 

The Cherokee County Commissioners met March 14, 2011. Commissioners Collins, Gamer, and 
Hilderbrand were present. The Pledge of Allegiance was said by all. Commissioner Collins 
made a motion to approve the minutes as presented by County Clerk Gatewood for March 7, 
2011; his motion was seconded by Commissioner Hilderbrand with Commissioners Garner, 
Collins, and Hilderbrand voting in favor. Commissioners Garner, Collins, Hilderbrand, and 
County Clerk Crystal Gatewood signed off on the approved meeting minutes. Commissioner 
Gamer made a motion to approve and pay March 2011 Mid-Month Accounts Payables, his 
motion was seconded by Commissioner Hilderbrand; with Commissioners Garner, Collins, and 
Hilderbrand voting in favor. Commissioners Collins, Gamer, Hilderbrand, and County Clerk 
Crystal Gatewood signed off on the documentation. 

EXECUTIVE SESSIONS CALLED BY COMMISSION 

Commissioner Hilderbrand made a motion to go into Executive Session for twenty minutes for 
Attorney/Client Privilege with himself, Commissioners Collins, Gamer, and County Counselor 
Kevin Cure; his motion was seconded by Commissioner Collins, with Commissioners Collins, 
Gamer, and Hilderbrand voting in favor. They went in at 10:23 AM and returned at 10:48 AM. 

MOTIONS MADE BY COMMISSION 

Commissioner Garner made a motion to take a break at 9:45 AM; his motion was seconded by 
Commissioner Collins; with Commissioners Hilderbrand, Collins, and Gamer voting in favor. 
The commission resumed the meeting at 10:05 AM. 

Commissioner Collins made a motion to recess for lunch; his motion was seconded by 
Commissioner Hilderbrand; with Commissioners Collins, Garner, and Hilderbrand voting in 
favor. 

Commissioner Hilderbrand made a motion to amend the February 28,2011 minutes with a 
written statement by Register of Deeds Christy Grant, his motion died for a lack of a second. 

Commissioner Garner made a motion to attach a portion of Deputy Paula Cheney's hand written 
minutes regarding the Register of Deeds' statement to the February 28,2011 minutes; his motion 
was seconded by Commissioner Hilderbrand; with Commissioners Gamer, Hilderbrand, and 
Collins voting in favor. 
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Commissioner Collins made a motion regarding the negotiations for the decision by the 
commission for the fence viewing, with Bob Lucian paying $2,100.00 for the bulldozing of trees 
and the five strand fence and materials requested by John Gaither. Both parties will continue 
hereafter to maintain their sides of the fence located 3 y, miles West on Highway 160 and 
Highway 7; as approved by the findings from County Counselor Kevin Cure; his motion was 
seconded by Commissioner Gamer; with Commissioners Gamer, Collins, and Hilderbrand 
voting in favor. 

OTHER BUSINESS 

Raymond Griffith came before the cOimnission to di scuss a personal property problem. Mr. 
Griffith said he would get back with the clerk. 

Road and Bridge Supervisor Leonard Vanatta and Gene Langerot and updated the commission 
on general road, bridge, and county maintenance. 

Brenda Clugston of the Cherokee County Health Department brought yearly grant paperwork 
which Cherokee County Chairman Jack Gamer signed off on for the year. She also submitted 
voucher #5099 to Proc CT for two computers to be purchased by the Health Department for the 
amount of $2,076.00. Commissioners Gamer, Hilderbrand, and Collins signed off on the 
voucher. 

The Fence Viewing Hearing was held with the following individuals present for the discussion 
with the Commissioners and County Counselor Kevin Cure: Janice, Jim and John Gaither, 
Attorney Larry Prauser, and Jim Lucian. Attached to the minutes is the detennination of costs 
and procedures developed by County Counselor Kevin Cure and Attorney Larry Prauser and 
those present for the discussion. 

Commissioner Gamer postponed the discussion involving the county pay plan, pay scale and the 
Business License Resolution until next week. 

ADJOURNMENT 

Commissioner Gamer made a motion to adjourn atl :53PM; his motion was seconded by 
Commissioner Collins with Commissioners Garner, Collins, and Hilderbrand voting in favor. 
The next Cherokee County Commission meeting will be held March 21,2011 at 9:00 AM in the 
Cherokee County Courthouse in Columbus, Kansas . . ~0rCh 21, 2011 

~/{;/.~w. 
Clerk 

Commissioner 
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Cherokee County CommissioneR March 11,2011 

To Commissioners - Log of March 7-11, 20 II 

Monday MaW 7 20 II ["",,,,ved a phone call from the Cherokee Co\lllly Clod<'. offi...,. The <:aU was 
made on ~half of the Cherokee Counry Commi .. ioner •. The aliI indic:aled!bat I sbuuId be available 
Monday, March 14,2011 ror. ""nf..-cn.:e with Commi .. i,me .... The notice indicated !hat the ""nference 
waa intellded to discus. the r=t Fencc VicwioSS involvins my property. 1 have since learned that there 
~ /Jaw lHi,n as """'Y'" 7Jww otiter fmcw ~of"'Y JH'OP<"IY. I,.,.. "._ ;~ tfftJte vNwlng. 
prior to their OCCll17'<'1ICC. I had been i1iformed via "-'iter /rr>11I Mr. IUM" C",,, 01/ January 10, 201 J thal a 
foJtCA \~.wJng had nct:IITNd apprendy on DoCUJIHi, 1 J, 2010. 1'ItoJ MOD "" finJ- IhuJ 1 had "".m 
notJfted oflhe Viewing. J had neve, heard of a second VIewing thaI perhaps took plac.! In January, lOll. 
I .sl:.ed the Clerk's office to relay a request to the Commissioners to request a rescheduling of the proposed 
March 14,2011 meeting. As my wife b .. serious health i.8IIes (MS, Lupus, other)that""lum: u' to be in 
Houston next week. 1 would not be lMlilable March 14. Tbi: CouDly Clerl<s office kindly indicated that 
they would relay my message, and that (would reoetv.: • mum aIlt. 

Jveod'Y Marph 8 2011 At abouI4:30 p.m., I caUed the County Clm.. om.,.,. 1 woo inf""ned that the 
Commissioners had aaked tbe County Clerk'. office to conta<:t Mr. Ke.in Cute. Mr. Cut. would handle 
my TClJIlCSL r "".!Old IIw the Clerk's offic:e had made IIw contatI. ft was my ~n8 that Mr. 
Cure would advise the Cowrty Clerk'. officc by noon on March 9, 201 I of a decision regarding my request. 

Wedpe!!!lay March 9 WI I About 4:00 p.m., I called the County Clerlc'. oflicc. I was infurmed that Mr. 
Cure had nat returned phone allis rqjlII"diJIg my request fur rescbedulio,i the MMch 14.2011 meetins. 
AI about 4:40 p.m., I allIed Mr. Cure'. office, and WlIS told that he had left tbe office ror the rest oHhe day. 
I indicated my need to apeak with him .. soon aa pos.sible. I indicated that I would he OUI of ihe office for 
medical appojnt_. ~ 9 a.m. - 1 :30 p.m. 011 Thunoday, but wouJd otllctwise he available. 

J'!!w14I.y Mm,hlo. 2011. r calls1lbo C<:JWIIy Clerk', offic:e at about 4:43 p,rn. to dled: l1li a ~ 
from Mr. Cure. He had not n:tumec! • aIll to the County Clerk, nor had he retwned • call to me. I quickly 
called Mr. (;uro'. olflCO. Thoro _ no aMWU'. liolhoolher dt = utllC /'CQIIfdin& the fioot tbat I would not 
be available M"nday, March .11,2011, and repeated my medical reasons. In my m...ase,l requested a 
meeting with the Commissioners prior to the propoaed lI\!lCtioB. [fil1It _ed " tet~phon!l c;o~ 
without Mr. Oaither or bial.gat representative, .. I knew tbat Mr. Ooither had mel multiple times witb the 
CommissioDels without my pre"""'"". My reqU""t s.m. to me not to he WU'easonable. A. ofMaroh 10, 
lOll, and M@innins with my reoeipt OR January 12, 2011 of Mr. Cure'811ft1W')' 10, 201l1ctt«, 1 have 
never received & phone call from Commissi.,.... This i. spite of the met that I had left numerous phone 
mail ~ willi ~ Mr. Cute or the Commioaionera. Mr. Cure's 1_ of January m, 2011 had 
invited me to discuss questiollS and concerns regarding a specific proposal, and asked that 1 respond to Mr. 
OArc by Fri<ky,Jtnuary 21, 2011. Mr. Cure'. ofkr had apparently not been U:riOllS illVita(ion. On 
Ftiday, January 21, 2011, unable to w"", .. my COlICcm. with anyone representing the Commi •• ion....,] 
faxed a lett~r to Mr. Cure's office lIlje<:ting their proposal. A. soon .. I .... ' my Iilx to Mr. Cwe.l called 
Mr. Cure'. office. The phone was answered by a lady who verified !bat my ra" had bow received. 

1 had not bean! Iftything I\u1ber from the Cammiosio __ or Mr. Cure bet_ Ja"uary 21 and March 7, 
prior tom., aftemoon convenation with the County Clwk', offic •. As of that time, I had not been 
eontWed by phone or by IUI)'D1le ~ th$ CowIty Commi..u-. F_ 'Y111'winga. 1 remain 
concerned that no one has allowed me to di ..... , my islUes, yet the Commi8lioners.ppeared ready to 
perilaps maIce a decision f'e8&l'ding my fcnc:ing muo on March 1~, 21)11. My 1IrodIer, lames Luci8ll, was 
contacted the morning of the Matcb 7, 2011 Jencc viewing, aIthoush the rence viewing had apparently h$on 
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ocheduled on. weeIc earlier. I was not oontocted, and my brother does nat represent m. by daliwlt. as may 
haw been incorrec:tly assumed. 

Thurg March 10 2011. 1 anempted to contact CommiJsio.,.,.. individually. and al80 Mr. Cure. I waa 
unable to leave a mes5l\jle with Mr, Hilderbrand. but did leave mesllli"'i with CommissiOnerI <nmcr &lid 
Collin .. and Mr. CW"C. Prior 10 9 p.m .• I rc<>cived a <ell phone <all from Mr. Gan=. wbo w .. """ins r",m 
out of lown. I _ .. sed my coneems rosanIina the pmposed ~h 14 moerill/!. I indicated thai I 
understood that Mr. Cure hod beet!. uked 10 handle my roqueot. but that 1 hod hoard """'ing. I memioned 
my ""Iuelit for a phone eonference with the Commi.sion ..... without Mr. Gaither or his anomey. Repeating 
a CO!lUIIIO>! fi'om oarlier ill thi6 los. I hod _ beet!. ;"vited 10 ~ ~ss1feDao viewiJ>gs with the 
Commi •• io ....... which were presumably initiated by Mr. Gaither'. interests. I gave Mr. Gamer a few of 
lilY conccms that I wished to ~ with the COCDIIliAionon. I indi&oled that I hod otbor cooccrRS &ltd 
would discu .. lho", when il waa more convenient 10 Mr. 081_. Mr. Gam ... indiceted that he wOUld have 
me diSCUBB my request with Mr. Cur., and that he would COIIIl\Ct Mr. Coco. He would request Mr. Cure to 
cell me II noon, Man:h 11 , 2011. 

friday Marsh 11 2011. Iieome<hhat Mr. Cure baa indieoted th&t not only will Iha'C be • deei.ion 
rogardil13 fCncing .... ponsibiliti ... but that tbe Commi .. ion cen comeol """""01 of trees. Removal of tho", 
ve.eoukIreeult;" lIC<IIlO1IIic damiaealOmy p!operl,. I HAVE NOT, AND WllLNOT. _asteelo 
removal of those treeII. AIl I mentioned 10 Mr. Gamer, any ""Juiced fOJlCing can be attached to those tree •• 
&ltd there is 110 lICe<! tOt their- remove!. 

II i6 now almost 4:00 p.m. on the afternoon of March 11, 2011. [have not yet heard from Mr. Cure. I did 
receive" call in tho lut hour from Mr. Collins office. ThaI can acknowledged reoeipt of my MaR:b 1 Q, 

2011 phone message. Mr. Collin. himself would nat be available until Monday. March 14. 2011. I .. n 
faxing this documemt to the County Clerk's oftiu, 10 be jiven 10 the Commislioners. 1 warn thi, Jener 10 
doeument the fact that I feellhat as of this dale, I haYe beet!. denied the riSht to a ~ir di ...... ion wilb the 
Commi •• i.onen regaIding my concerns. I am also concerned lhat becau ... Mr. Cure refu .... to bave 
diBC>lUiona with me, he iD faI:t may have *-Iy aligoed with Mr. Gaither. 

IU • u..t ooto, 1_ ........... of the difficulty ~ing tM Commi8llionor1l regardi", dIit ~ u-. 'I'bm: 
oeems to be f_ cases ill the state of Kansas lhat bavo attempted 10 invoke the Kansas Fence Law. 'The 
Law itself _rna to invoke multiple, V1IjUe and inconsistent imcrprellllions. I peraonally find it difficult to 
understand that someone wanlins to install a fence for their sol .. p<lCsona! sain. aaually expecto 8Omeone 
10 share lheir cosl without receiving any benel\t in rerum. I also penonal1y don't believe tballb. KlIn!W 
Fenc6 Law ever intended to peMlix the obj«>ti113 party to a Mute eooftOlllic IoN. 

Or> a positiw DOle, .I am ~ by Mr. 0-', pbtole tall JUlIIIgb!. J truly appreciate finally having 
lb. opportunity to let oome<me know that there are two sides to the Fencing issue. 

Respectfully, 

Robert j . Luei.n 
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Cure Law Office 620-783-2185 p.l 

frop"osed written vlrrsion of findings for review"-"!Wo!....,.~!.!..!!!...!!.l-J:!~~~~~~m..,DU"""'· S,...Sl",·O!lw 

tln March 21. 2010. 

On March 7, 2011, the Board of County coromissionm of Cherokee County K 
.. t a location approximately 3 to 4 miles west of the ilttJersection of Highway 7 
Highway 160 in Cherokee County, Kansas. Present were Commissioners Colli 
Hilderbrand, and Gamer. Also present were John Gaither, who appeared with counsel 
Larry Prauser, and Jim Lucian. brother of Robert Lucian, speaking on behalf 0 the 
interest of Robert Lucian. 

The property is more specifically described as all of the North and South comm 
boundary between land owned by John Gaither adjoining the common boun 
West side and Robert Lucian who owns the land adjoining the common bound 
Bast side, with Mr. Lucian's land being legally described as the SE Quarter of 
Township 33, Range 23 East. Cherokee County, Kansas. and Mr. Gaither's Ian 
described as the East half of the Southwest Quarter of Section 9, Township 33. 
liast, Cherokee County, Kansas. The deeds of record that have conveyed the I 
escri~ herein to their respe(;tive owner5 shall be attached to these findings 
incorporated by reference as though fully set forth herein. 

The County Commissioners in performing its duties as fence viewers under the 
statutes then reviewed the entire fence line described above. It also solicited at I 
iilput of Jim Lucian and 101m Gaither. 

~ parties present stipulated to the following: 

1. There is no oral agreement, nor written agreement,. recorded in the Re 
Deeds Office, that describes the duties of the respective landowners to maintain 
subject fence. 

2. The South half of the fence rurn; along the common boundary oftbe p 'es and 
h.s been recently installed and paid for solely by John Gaither without contribu on from 
Robert Lucian. 

3. That farming operations are perfonned by Robert Lucian. or his lessee on his 
property, 

4. That farming operations are perfonned by Jobo Gaither on his prope " 
S. The land of John Gaither and Robert Lucian is not used in common b cen 

them. 
6. 'The parties cannot come to an agreement as to how to handle the sh . g of 

responsibilities with respect to the fence that John Gaittler has proposed to build. 
7. The fence traces, for the most part, the commOn boundary of Robert L cian and 

1_1.._ ~ .. ;,l..~_ .... 06.t.. ..... L ...... .. .. _ ...... -:\.. ... ,.1 1 .. __ ... !_-. 
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The Coun . Commissioners observed and found to 

I. The South half 01 the fence along the common bQundary isa suflicie t fence 
meeting at least the minimum requirements of Kansas law. 

2. The Nonh half of the fence along the common boundary is not a su dent 
fence meeting at lea.~t the minimum requirements of Kansas law. This fence is built 
along a hedgerow, has insufficient height, insufficient strands of fencing, does ot exist in 
some places. and does not al ways trace the North half of the aforesaid commo boundary 
without significant variation. 

3. Jim Lucian stated tbat he hunts on his property, is concerned about e sion if 
the hedgerow along the common boundary is removed, conducts tarming opera 'ons on 
this property. and has Walnut trees that would lose protection from strong wind if the 
hedgerow is removed to construct the fence. and the trees along the fence row ve their 
own value. 

4. John Gaither announced that he wishes to conduct cattle operations . 
!lUbject property and that enclosure with a sufficient fence is needed. 

5. There is a need to remove the hedgerow along the conunon boundary so that a 
II\Ifficieot fence can be constructed on the North half oftbe common boundary. The 
current fence is not kept in good repair, and the parties- bave not otherwise agre d to not 
keep it in good repair. 

6. Robert Lucian's land sharing the common boundary is not otherwise enced on 
its other boundaries that are not the common fence of Robert Lucian and John sitber. 

7. John Gaither's land sharing the common boundary is otherwUie fence: on its 
other boundaries that an: not the common boundary of Robert Lucian and Jolm aither. 

8. K.S.A . 29-309 requires Robert LuciBn. to contribute to the partition fe ce as' he 
~ his land otherwise than in common. Robert Lucian conducts farming opera ·ons on 
his property herein. 

9. That John Gaither's proposal for a new fence to be constructed upon c . 
common boundary is as stated in a Jetter written by K~in Cure, legal counsel the 
Board of County Commissioners, dated January 10,2011. that was previously p ovided 
to Robert Lucian and to which Robert Lucian rejected the proposal. This letter i 
incorporated into these fmdings as though fully set forth herein. 

10. That John Gaither shall be responsible for t1ie maintenance oCme rec ntly 
constructed fence along the South half of the aforesaid common boundary. 1llat uch 
fence is sufficient in its current state. 

11. That Robert Lucian shall be responsible for the maintenance of a sut: cient 
fence along the North half of the aforesaid common boundary os such fence is n t 
sufficient in its current state. 

12. It is unlikely that Robert Lucian would promptly conunence and com lete the 
maintenance of the portion of the fence along the common boundary assigned to 
aforesaid based upon previous history of dealings concerning this controversy be eeo 
a(~joining landowners. 
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13. Thar John Gaither shall -:()Inmence and pertonTI with due diligence be 
removal Dl'the hedgerow along thc COlllmOn boundary, and replact; the remnan S of the 
existing partition fence. with a new fence of the quality as staled in the aforem ntioned 
January 10,20 ) I.. letter. /l.-1r. Gaither shall also place one-half uf the trees rem ved on 
each side of the common boundary. 

J 4 . The aClua) costs to be assigned to Robert Lucian of such removal 0 the 
hedgerow and construction ofthe new fence shall not exceed the following: bu Idozing 
costs of $600.00. material of S900.00, and labor to construct the fence of $600. O. Any 
excess costs shall be paid for by 10hn Gaither over the said sums. The actual c 5t to be 
assigned to Robert Lucian. as aforesaid. shall become a lien against the prope ' on the 
West side of the aforementioned common bonndary until satisfied. 

15. Thereafter, any owner ofthe East half of the land along the commo boundary 
shall be responsihle for the. maintenance of the North half of the atoresaid fenc 

16. Thereafter, any owne:r ofthc West half of the land along the commo 
boundary shall be responsible for the maintenance of the South half of the afor aid 
fenl;e . 

On March 14,201 L the Board met in regular session, and after consideri g all the 
information provided to it detemline the actual fmdings shall become its order," full .. 
The Board also found these findings shall be recorded in the Office of the Regi er of 
Deeds of Cherokee County, Kansas. 


